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0DGHU DQG KLV ZLIH RZQHG D MHZHOU\ VWRUH LQ 1DVKYLOOH� 7HQQHVVHH�
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0DGHU FKDOOHQJHG QXPHURXV VWDWHPHQWV LQ WKH IDFWXDO EDVLV RIIHUHG

E\ WKH JRYHUQPHQW� 7KH ORZHU FRXUW SHUPLWWHG 0DGHU WR VSHDN DW OHQJWK
LQ FRUUHFWLQJ WKH SHUFHLYHG HUURUV� 0DGHU KDV DUJXHG WKDW KLV FKDOOHQJLQJ
RI WKH IDFWXDO EDVLV GHPRQVWUDWHV WKDW KH GLG QRW EHOLHYH KH ZDV JXLOW\ DW
WKH WLPH KH SOHG JXLOW\� 5HYLHZ RI WKH SOHD KHDULQJ WUDQVFULSW PDNHV FOHDU
KRZHYHU WKDW 0DGHU ZLVKHG WR OHDYH WKH FRXUW ZLWK WKH PRVW DFFXUDWH
GHVFULSWLRQ RI KLV WUDQVJUHVVLRQV� 0DGHU GLG QRW GHQ\ WKDW KH FRPPLWWHG
DFWV VXIILFLHQW LQ WKHLU QDWXUH DQG VFRSH WR VHUYH DV WKH IDFWXDO EDVLV IRU KLV
JXLOW\ SOHD� KH PHUHO\ GHQLHG WKH FKDUDFWHUL]DWLRQ RI VRPH RI WKH DFWV�
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*UDKDP ZDV DOVR LQGLFWHG RQ WKLV FRXQW ZKLFK LQFOXGHG D FKDUJH RI

DLGLQJ DQG DEHWWLQJ YLRODWLRQV RI �� 8�6�&� � ����D�����$� LQ
WUDQVJUHVVLRQ RI �� 8�6�&� � ��

�
5XOH �� SURYLGHV LQ UHOHYDQW SDUW�

�F� $GYLFH WR 'HIHQGDQW� %HIRUH DFFHSWLQJ D SOHD RI JXLOW\ RU
QROR FRQWHQGHUH� WKH FRXUW PXVW DGGUHVV WKH GHIHQGDQW
SHUVRQDOO\ LQ RSHQ FRXUW DQG LQIRUP WKH GHIHQGDQW RI� DQG
GHWHUPLQH WKDW WKH GHIHQGDQW XQGHUVWDQGV� WKH IROORZLQJ�

��� WKH QDWXUH RI WKH FKDUJH WR ZKLFK WKH SOHD LV
RIIHUHG� WKHPDQGDWRU\PLQLPXPSHQDOW\ SURYLGHG
E\ ODZ� LI DQ\� DQG WKH PD[LPXP SRVVLEOH SHQDOW\
SURYLGHG E\ ODZ� LQFOXGLQJ WKH HIIHFW RI DQ\
VSHFLDO SDUROH RU VXSHUYLVHG UHOHDVH WHUP� WKH IDFW
WKDW WKH FRXUW LV UHTXLUHG WR FRQVLGHU DQ\ DSSOLFDEOH
VHQWHQFLQJ JXLGHOLQHV EXW PD\ GHSDUW IURP WKRVH
JXLGHOLQHV XQGHU VRPH FLUFXPVWDQFHV� DQG� ZKHQ
DSSOLFDEOH� WKDW WKH FRXUW PD\ DOVR RUGHU WKH
GHIHQGDQW WR PDNH UHVWLWXWLRQ WR DQ\ YLFWLP RI WKH
RIIHQVH� DQG
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��� LI WKH GHIHQGDQW LV QRW UHSUHVHQWHG E\ DQ DWWRUQH\�
WKDW WKH GHIHQGDQW KDV WKH ULJKW WR EH UHSUHVHQWHG
E\ DQ DWWRUQH\ DW HYHU\ VWDJH RI WKH SURFHHGLQJ
DQG� LI QHFHVVDU\� RQH ZLOO EH DSSRLQWHG WR
UHSUHVHQW WKH GHIHQGDQW� DQG

��� WKDW WKH GHIHQGDQW KDV WKH ULJKW WR SOHDG QRW JXLOW\
RU WR SHUVLVW LQ WKDW SOHD LI LW KDV DOUHDG\ EHHQ
PDGH� WKH ULJKW WR EH WULHG E\ D MXU\ DQG DW WKDW WULDO
WKH ULJKW WR WKH DVVLVWDQFH RI FRXQVHO� WKH ULJKW WR
FRQIURQW DQGFURVV�H[DPLQH DGYHUVHZLWQHVVHV� DQG
WKH ULJKW DJDLQVW FRPSHOOHG VHOI� LQFULPLQDWLRQ� DQG

��� WKDW LI D SOHD RI JXLOW\ RU QROR FRQWHQGHUH LV
DFFHSWHG E\ WKH FRXUW WKHUH ZLOO QRW EH D IXUWKHU
WULDO RI DQ\ NLQG� VR WKDW E\ SOHDGLQJ JXLOW\ RU QROR
FRQWHQGHUH WKH GHIHQGDQW ZDLYHV WKH ULJKW WR D
WULDO� DQG

��� LI WKH FRXUW LQWHQGV WR TXHVWLRQ WKH GHIHQGDQW XQGHU
RDWK� RQ WKH UHFRUG� DQG LQ WKH SUHVHQFH RI FRXQVHO
DERXW WKH RIIHQVH WR ZKLFK WKH GHIHQGDQW KDV
SOHDGHG� WKDW WKH GHIHQGDQW
V DQVZHUV PD\ ODWHU EH
XVHG DJDLQVW WKH GHIHQGDQW LQ D SURVHFXWLRQ IRU
SHUMXU\ RU IDOVH VWDWHPHQW� DQG

��� WKH WHUPV RI DQ\ SURYLVLRQ LQ D SOHD DJUHHPHQW
ZDLYLQJ WKH ULJKW WR DSSHDO RU WR FROODWHUDOO\ DWWDFN
WKH VHQWHQFH�

�G� ,QVXULQJ 7KDW WKH 3OHD LV 9ROXQWDU\� 7KH FRXUW VKDOO QRW
DFFHSW D SOHD RI JXLOW\ RU QROR FRQWHQGHUH ZLWKRXW ILUVW� E\
DGGUHVVLQJ WKH GHIHQGDQW SHUVRQDOO\ LQ RSHQ FRXUW�
GHWHUPLQLQJ WKDW WKH SOHD LV YROXQWDU\ DQG QRW WKH UHVXOW RI
IRUFH RU WKUHDWV RU RI SURPLVHV DSDUW IURP D SOHD DJUHHPHQW�
7KH FRXUW VKDOO DOVR LQTXLUH DV WR ZKHWKHU WKH GHIHQGDQW
V
ZLOOLQJQHVV WR SOHDG JXLOW\ RU QROR FRQWHQGHUH UHVXOWV IURP
SULRU GLVFXVVLRQV EHWZHHQ WKH DWWRUQH\ IRU WKH JRYHUQPHQW
DQG WKH GHIHQGDQW RU WKH GHIHQGDQW
V DWWRUQH\�

���

�I� 'HWHUPLQLQJ $FFXUDF\ RI 3OHD� 1RWZLWKVWDQGLQJ WKH
DFFHSWDQFH RI D SOHD RI JXLOW\� WKH FRXUW VKRXOG QRW HQWHU D
MXGJPHQW XSRQ VXFK SOHD ZLWKRXW PDNLQJ VXFK LQTXLU\ DV
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0DGHU VXSSOHPHQWHG WKH UHFRUG RQ DSSHDO LQ DQ DWWHPSW WR GLVSHO WKH

ORZHU FRXUW¶V ILQGLQJ WKDW SUH�SOHD GLVFORVXUHVPDGHKLPDZDUH RI WKH IDFW�
+H KDV SURYLGHG WR WKH FRXUW FRPSOHWH FRSLHV RI WKH SUH�SOHD GLVFORVXUHV�
+H KDV DUJXHG WKDW WKH GLVFORVXUHV GLG QRW UHDVRQDEO\ LQIRUP KLP WKDW WKH
JXQ ZDV QRW XVHG LQ WKH PXUGHU� 7KLV FRQWHQWLRQ LV XQSHUVXDVLYH� 7KH
GLVFORVXUHV PDNH FOHDU WKDW WKH JXQ ZDV IRXQG MDPPHG DW WKH VFHQH� $
UHDVRQDEOH LQIHUHQFH IURP WKDW GLVFORVXUH ZRXOG EH WKDW WKH JXQ ZDV QRW
XVHG WR NLOO WKH RIILFHU� $W WKH YHU\ OHDVW� 0DGHU ZDV DZDUH DW WKH WLPH RI
VHQWHQFLQJ WKDW WKH JRYHUQPHQW ZRXOG KDYH FRQIURQWHG GLIILFXOW\ LQ LWV
TXHVW WR FRQYLQFH WKH VHQWHQFLQJ MXGJH RWKHUZLVH�
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0DGHU KDV DOVR DUJXHG WKDW KH SOHG JXLOW\ EHFDXVH WKH JRYHUQPHQW

WKUHDWHQHG WR SURVHFXWH KLV ZLIH IRU WD[ HYDVLRQ DQG PRQH\ ODXQGHULQJ LI
KH GLG QRW� 7KH SOHD DJUHHPHQW LQGHHG UHIOHFWV WKDW WKH JRYHUQPHQW
ZDLYHG SURVHFXWLRQ RI KLV ZLIH LQ UHWXUQ IRU D SOHD RI JXLOW\� +RZHYHU�
0DGHU KDV SURYLGHG QR HYLGHQFH WR WKLV FRXUW ZKLFK LQGLFDWHV WKDW
SURVHFXWLRQ RI KLV ZLIH IRU WKHVH RIIHQVHV ZRXOG KDYH EHHQ XQMXVWLILHG�
0RUHRYHU� GXULQJ WKH SOHD KHDULQJ� 0DGHU VWDWHG XQGHU RDWK WKDW KH KDG
QHLWKHU EHHQ WKUHDWHQHG QRU SUHVVXUHG WR HQWHU D JXLOW\ SOHD�
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VKDOO VDWLVI\ LW WKDW WKHUH LV D IDFWXDO EDVLV IRU WKH SOHD�

)('�5�&5,0� 3� ��� 0DGHU KDV QRW FKDOOHQJHG WKH YDOLGLW\ RI WKH SOHD RQ
JURXQGV WKDW WKH FKDQJH RI SOHD KHDULQJ YLRODWHG 5XOH ���
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7KH UHOHYDQW SURYLVLRQ� 8�6�6�*� � �.����F�� SURYLGHV�

��� LI WKH GHIHQGDQW XVHG RU SRVVHVVHG DQ\ ILUHDUP RU
DPPXQLWLRQ LQ FRQQHFWLRQ ZLWK WKH FRPPLVVLRQ RU
DWWHPSWHG FRPPLVVLRQ RI DQRWKHU RIIHQVH� RU SRVVHVVHG
RU WUDQVIHUUHG D ILUHDUP RU DPPXQLWLRQZLWK NQRZOHGJH
RU LQWHQW WKDW LW ZRXOG EH XVHG RU SRVVHVVHG LQ
FRQQHFWLRQ ZLWK DQRWKHU RIIHQVH� DSSO\

�$� ��;��� �$WWHPSW� 6ROLFLWDWLRQ� RU &RQVSLUDF\� LQ
UHVSHFW WR WKDW RWKHU RIIHQVH� LI WKH UHVXOWLQJ RIIHQVH
OHYHO LV JUHDWHU WKDQ WKDW GHWHUPLQHG DERYH� RU

�%� LI GHDWK UHVXOWHG� WKH PRVW DQDORJRXV RIIHQVH JXLGHOLQH
IURP&KDSWHU 7ZR� 3DUW$� 6XESDUW � �+RPLFLGH�� LI WKH
UHVXOWLQJ RIIHQVH OHYHO LV JUHDWHU WKDQ WKDW GHWHUPLQHG
DERYH�
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+DG WKH JRYHUQPHQW SXUVXHG WKLV HQKDQFHPHQW� LW ZRXOG SUHVXPDEO\ KDYH
DUJXHG WKDW 0DGHU KDG NQRZOHGJH WKDW WKH ZHDSRQ KH KDG RVWHQVLEO\
VXSSOLHG WR WKH PXUGHUHU RI WKH SROLFHPDQ ZRXOG EH XVHG LQ FRQMXQFWLRQ
ZLWK D FULPLQDO RIIHQVH�
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5XOH ���H� SURYLGHV�

3OHD :LWKGUDZDO� ,I D PRWLRQ WR ZLWKGUDZ D SOHD RI JXLOW\ RU

QROR FRQWHQGHUH LV PDGH EHIRUH VHQWHQFH LV LPSRVHG� WKH FRXUW

PD\ SHUPLW WKH SOHD WR EH ZLWKGUDZQ LI WKH GHIHQGDQW VKRZV DQ\
IDLU DQG MXVW UHDVRQ� $W DQ\ ODWHU WLPH� D SOHD PD\ EH VHW DVLGH

RQO\ RQ GLUHFW DSSHDO RU E\ PRWLRQ XQGHU �� 8�6�&� � �����
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7KH $GYLVRU\ &RPPLWWHH 1RWHV WR 5XOH �� HPSKDVL]H WKH

VHULRXVQHVV RI HQWHULQJ D SOHD�

*LYHQ WKH JUHDW FDUH ZLWK ZKLFK SOHDV DUH WDNHQ XQGHU >WKH@
UHYLVHG 5XOH ��� WKHUH LV QR UHDVRQ WR YLHZ SOHDV DV PHUHO\
µWHQWDWLYH�¶ VXEMHFW WR ZLWKGUDZDO EHIRUH VHQWHQFH ZKHQHYHU WKH
JRYHUQPHQW FDQQRW HVWDEOLVK SUHMXGLFH� :HUH ZLWKGUDZDO
DXWRPDWLF LQ HYHU\ FDVH ZKHUH WKH GHIHQGDQW GHFLGHG WR DOWHU KLV
WDFWLFV DQG SUHVHQW KLV WKHRU\ RI WKH FDVH WR WKH MXU\� WKH JXLOW\
SOHDZRXOG EHFRPH DPHUH JHVWXUH� D WHPSRUDU\ DQGPHDQLQJOHVV
IRUPDOLW\ UHYHUVLEOH DW WKH GHIHQGDQW¶V ZKLP� ,Q IDFW� KRZHYHU�
D JXLOW\ SOHD LV QR VXFK WULIOH� EXW D ³JUDYH DQG VROHPQ DFW�´
ZKLFK LV ³DFFHSWHG RQO\ ZLWK FDUH DQG GLVFHUQPHQW�´
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7KH +\GH &RXUW ZDV PHUHO\ SRLQWLQJ RXW WKH FLUFXPVWDQFHV RI WKH

SOHD LQYROYHG LQ WKDW FDVH�
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